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BEFORE THE FEDERAL ELECTION COMMISSION

5 55 391440

IN RE: Jeff Denham and
Denham for Congrszs Committee
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In accordance with 2 U.S.C. §437g(a), Jeff Denham (Denham) and the Denham for
Congress Committee (DCC), (collectively “Respondents™) file this response to a
compining ile by Stan Fox alleging that Rspomderhs emeedinated u public:
comnmumication with the Picayum: Raachesin of Chuikehanai Indians (Chui:shansi) which
constituted a vinolation of the “clectioneering” pmvisicss of e Fedenl Election
Commisgion Regulations (“Compiaint”). “For the reasons set fosth belaw, Respondents
request that the Federal Election Commission (“Commission” or “FEC™) make a finding
of “no reason to believe” and close the file.

I FACTUAL SUMMARY

The Complaint sets out very few fiacts other than the general allegation that, “The

(i.e., their actions meet the test in 11 CFR 109.21) on an “electioneering communication”
televisien and radio ad buy costing betwean $100,000 ead £200,000. The ads mre renning
consistently in the Fresno, CA market.” The Complaiat also attrches copies of the radio
and TV script of the advertisument in which Denham appexrs and speaks.® As will be
noted below, these facts, as set forth in the Complaint, are inaccurate

Jeff Denshwe is currently a Cafifornia sette Senator 2ad was a candidai® for the
Republican nonfmition for the 19® Cosgresstonal Divwict in Cafifewnia In his uapacity
as 4 stule Seimtor, Dicesitam is cervently sending as Chairmam of the Smie Senstt Veterans
Committee and he is also a veteran, having served in the United States Air Force.

Denham wen alne-a peimury candislate for ihe Repullicant Barty nostligniicon fos the 19®
Congerssional Digtrict in Ceiifornis, the elastion for which wes held June 8, 2010.
Denham won that primsry election and will be the Repuiblican Party asndidate on the
Noveniber 2, 2010 general election ballot in California.

Through: sétute enacted by the California legislxtore, thes Califortia Bepartret of
Venvens Affalrs (DVA) was directed tw siministar the “Gold Star Family License Plate”

' Seep. 1 of Complaint
2 See attachment of Complaint.

3 Denham won the pelmery slectihn and lan suxilidate @in the Nesastbee 2, 2810 grvored eize:thue for the
19* CX). in California.

1039
?I'JOEH

:.c l{
e\
{EL

||£~'_S. H
'lll._‘ a
At 4

R

Yy




1160443012352

project, (Project) ¢ which included securing private donations in the amount of $300,000
to implesment the Project. [n wn effort to assist with this fowdraisfins gon!, Remembering
The Brave, (RB) a not-for-peofit publie charity, meomnpt pussnant to IRC § 301(c)(3)
spommred a Wenefit cotipmt, the proceisds of which were do.riaxd to the Rrojant to help
meet tha DVA fuadmising geal. The ceneest mes hold at the Chuke'sasmi CGinld Resert &
Casino, Coarsegold, Cailfumia® on May 28, 2010 snd fantered canntry amd wesiera siar
Phil Vazsar (Event).

As part of the promotion to sell tickets to the Event, RB produced and aired radio,
television and internet advertisements (Ad). As noted in the Ad’s disclaimers, these were
paid For by RB, not the Plcayane Rancheria of Chukchand] Indians, as is aileged] in the
Comyiaint. The radit enl telovisiors Ads aired ¥ a close geographie preximity ts the
Gold Resort & Casiers, in'an aempt to entioe people attend the Event.5

In light of his long stasding amsaeistinn wiih vetarsne® issues and the Gald Stes Project

legislation, Senator Denham was requested by RB to act as the spokesman and to appear
in the Ad for the Event.

In the Ad, Denham is only ideatified as "Senator Jeff Denham™ and his comments are
strictly confined to fie promotion of Gold Star and the Event; there was neither any
reference to an election, nor to Denham’s candidacy for the U.S. Congress, the election,
his sppenerits or poitical purties.

4 “World War I mothers of sons snd dsughtters in service displayed & Biue Star flag with both pride and
concem....knowing their children were in harm's way. The Blue Star represontod both their pride, and their hope. A
wwwumumuummmwmmmqmmmm

Whea the war began cliflining thi Wees of many of young Asmriouns, wnew fleg developed. When a son or danghter
was il in action a gold Stur wes sown aver e blus ane, compietiirasvering it. In May 1918, the Women's
Commiiies of Walianal Gicfornes sppectad 0 Preslont Wenden & Wil tidsbose mothors who had lost u fumily
member in the war should wear a black band on their upper-left anm, adomed with a goid star. In a Jetter affirming his
suppot for this propossl, President Wilson referred % these women as "Gold Star Mothers.” It was the beginning a new
tradition of patriotic support for those who serve our Nation in uniform. On September 26, 2008 Governor
Schwarzenegger signed SB 1453 — the Gold Star Family License Plate bill- suthored by Senator Dave Cogdill
{(Modesto). This bill authorizes the Califoraia Department of Veterans Affhirs to sponsor a Gold Star Pamily
specisiized license plate program and walves the 7,500 minimum sppitcations requitement. This 14 authorizes a
fimily member of a member of the Armod Mérces wheé was kifiod willle serving on sitive Suty in the miltitary %0 spply
for a special license plate with a design containing & Gold Star and the words "Gold Star Family.”

The Gold Ster Fmilly &Menso Mitesuiil be prilincod meno cost 10 the siniy’s General Fusat, so Studmigng nill be

necessly. Thi2 Depastment é8 Vetamns Aflliies ineuSuniend to astively sock donstions to pay for the costs of

implementing the program (cstinated to be $300,000). So, the Department of Veterans Affhirs has estsbiished Project

Gold Star 10 help ralse the nocessary finds. All of the money collected by Project Gold Star will be deposited into the

Gold Star Pamily License Plate Acoomnt created by SB 1438, mmwumumw

muuwumvmumum- Seés wwrw, cdva.ca, gov/vetfund/GoldStar.aspx
6,201

$ Comwegdil, Cafifmie Is lovated epprowimstely lnifway buivesa Frsano and Mowtes acll i the East.
i mmmmmmmmmmmxmmmmmm
KSEE radio; iUNS radio.
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II. LEGAL AND FACTUAL ARGUMENTS

Based upon the facts alleged in the Complaint, the Commission could assess the Ad to
determine if it was in violatien of the FECA, basad upon the “electicneering” provisions
of the Regulations or based upon an express advocacy approach.. For purposes of
responding thoroughly to the Complaint and thereby supporting a dismissal of this
matter, each of the potential violations will be addresued in this response.

The st ciwious plase te voummense 88 review is ® fimt dolpernineg il the contmit of the
Ad’s was considered to be a communication “expressly advocating” the election or defeat
of o fadesal enadidats. The Reqaations i 11 CFR §100.22 st ot tum siscalads opten
which a communication eould be considered to be one “sxpmaesly mivasating” a
candiglate’s election or defeat.

The first of the standards is met if the communication uses specific words that call to
“vote for” a candidates election or defeat.” A review of the Ad’s text clearly indicates it
does not meet this standard since neither words suggested in the regulation, such as “vote
for” axe inchided in the Ad nur is there even 2 reference 10 an elextion or a candidate. ®
Thereiore, the Ad duws wetf mvedk the criteriz fo= the first standued of “expresily
adusmtihg”.

The sosond standard in the rogulatien siniss il essences Met whea akas ss & whkole with
limited refincence to external events, the commumication could only be interpreted by a
reasonable person as containing advocacy of the election or defeat of a clearly identified
candidate because, (1) the electoral portion of the communication is unmistakable,
unambiguous and suggestive of only onc meaning; arxd (Z) reasonable minds could not
differas to whether it encouruges action w elect or 8t g clewrly identified candidate.?

The Ad is void of any referente W a candidte, mm election, support or opposition to aay
candidete, stiutivn, pelitical pwty. Deniuan is iietstifses as a State Sentior :nt 25 a
camdidate fioc fedemni offiee. Desham’s cossments and the eamstent of the satire Ad solaly
pertain to the Event and support of the Gold Star Project. There is not even an “electoral
portina”™ of the /Ad tc cansider. In this case, it is nnaristakable, aambiguons end
suggestive of only one meaning im the mind of any reasanable person; the Ad does oot
encourage the election or defeat of a candidate, but rather it merely advocates supports
for the Event in an effort to support the Gold Star Project.

For these ressons, it is sbunfiamty clear and wiflwat angassest Gt e Ad dees nat come
close to meeting the “expressly advoesting™ stindards os set forth in the Regulations.

7 11 CFR $100.22(s) (2010)
% See text of Als at sitasment
? 11 CFR §100.220p)
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The Complaint alleges that the Ad was an “electioneering communication” that was
coordinated between the Chukchgasi and the Denham Committee; and because of that
coordination constituted a violation of thie Regulations. For the reasons stated below, the
AD does not constitute an “electioneering communication” and tierefore was mot in
violation: of B RegoldSers.

The deiinitien of the tarm “desibneering communication” is rather extensive against
which numerous facts must be assessed. For purposes of this argument however, the
Respcadent wif] acknawicdge the ralexant fants and focus its syggexnt on tha poimts of
Iaw wdtivh praciude this Asl fios: baing considered and alactionearieg comraunication.

The Respoadents ackmowledge, the Ad was paid for by a not-far-profit corporation,
namely, Remembering the Brave and was transmitted by radio, television and through the
internet. The radio version of the Ad contained the voice and identification of Denham as
a State Senato the television version contained Fotage and images of Denham and
aghi be was idichifind as Siter Sennter [Nimiten, not 58 u seadidets tor fodesal eflice.
The Ad sived dusing the mmth of Misy, wp usil e by 28 detu of tne Ewnt, whish
obvimusly cxae mithin the thiny (30) day time penisd prior t0 the Galiinssia primary
election fier which Denlam sgpesced 233 candidate for the Regublicen nosaization for
the 19™ Conge=ssional District. The Ad aired over a ggographic area thot was within the
vicinity of the Gold Resort and Gesino at which the Event was to be kel This

geographic area included Denham’s state senate district, the 19® Congressional District
and areas beyond both of those electoral districts. The AD was received by more that
50,000 people within the 19* Congressioml District.

With tits all havisg been saitl, fifls cusrent staafi=] of revivw for dermining if a
mmmwm usetqlltheU.s

551 US. 449(2001)(Wi|mm) A:uﬂnmemﬂnsm,thedlemm
Wiscomsin partained (o an allsgation that 8 communicstion constitnted a prehibited
clectioneering communication becanse it was paid for with > fumds referenced a
U.S. Senator who was also a candidate at the time and it aired 30 days before an election.
The question before the Court was whether snch a cooununication came within the
regulatory ambit of the FECA as an electioneering communication or was it &
comuiunication advocating support of an issus and fierelire Yeyorsd e regulatory
jurisdiction ¢f tHe FECA.

In et optimion, e Conrt finst asitsberingdgen tiat adwsnes gy bereopuieted i it
coustituis expamns aduasgy or the fisaationn] equivalant of agprass ndwsuacy.
Wisconsin, sypra at 11. As dispussion above, the Ad feils to eome wiihin any
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description of “express advocacy” as set forth in the Regulations. The question in this
mafy then tens on wilislisir e Ad comes within the Coust’s definition of the
“finsations] oymivalent” of capress ddwonxy.

To this issue, the Court clearly articulated the appropriate standard to apply; “...a court
should find that an ad ix the functienal equizalent of express advincacy enly if the ad is
suscepiible of ressonable interpretation other than as an gppsal to vote for or against a
specific candidate.” Wisconsin, sypra at 16. The Court, in applying this standard to the
communications et issue in‘Wisconsin, found (1) the communications content was
consistent with that of a genuine issue a8 and (2) the content of the communication
lackel any indicla of express advocacy; The ads did not mention an election, candidacy,
politieal perty, or chmllonger; acd they did xot filles a position on a candidate’s clnracter,
quiiificeliens or fitsess for offibm Miicommne, suprw 18. Such shoul] diso be tiss finding
of the Camenission sliand ta the Ad in this mniier.

The toxt of the Adl pactainy exalusively ta the izsue gromoting the Event and the Gold
Star Project. The text of Denham’s comments relate solely to the sacrifices of the
veterans and those who give their lives and whose families become “Gold Star” families.
He then asks the fisteners to join Remember the Brave for the benefit concert.
Alternatively, if the listener conlé not attend, Denham directs them to the Remember the
Bravre websit® to leeen nyvore abowt the Frojoet aad to males a donetion.

Remali hion, the: the Guitd Sikr Project wes flis mumit of lugleiuiion enmeti to devaiep the
Gold Stw’ liconsn pisie. Inscmier to impiewsnt that logislmtion, it requisnd sssiing
private donations in the amount of $300,000. Therefore, this Event and the publicity for
the Event, inaluding tise Ad were Enked ta the lagisistive insue of suppoeting the Gaid

It is wifhout doubt that the entire.text of the corhmumication is focused solely on the issse
of the Remember the Bimve benefit Event. There is not a remote argamert that &e text of

the Ad is amything bt a genwine issue ad promoting the Event

Tha Al clensty filia witldin ald mromixiorss of ‘e Court’s snncenisled swond enimais i
doss ast contuiszany ildisia of exppss adwocacy; it daes mat mantiomen elesiion, &
candiilaey, o peliiiial party ar 2 Donbam shallengpr. Obndously the saswuncer must
introduce Denham to credential his comments, however that introduction and
identifiestion is mot made in the context of him as a eandidate but mather as Senetor Je&
Denham, Chairman of the Veteran Affairs Committee. Reference to his Chairman status
of the Veteran Affairs Committee is placated upon bis status to comment and seek
assistance for veterans. The Ad does not take a positon on any candiGite’s chamtter
qualiications or Btrews for office, in tite politive or the repmive.

Based upua those fanis, the Ad doex not approasia fulfilling Ceurt’s critesia w:t amt in
Wiamwain te ninaify a ecmmunicatin as the furtinnal equismiond of mxgenm adwmscy.
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The Court was abundantly clear in its opinion that only the substance of the
comtamination nirnld e considused wivn aticemsting to devemie if it ounasiautos
fumetianal aquimalent of axpmis adsaoacy. Any sttanipis to detennine tha underlying
intent or the efiect of iha cammurisstion oz a candidacy is misplaced sad is mot to e
considered as part of the standerd upon whish the commnusieatian iz to be reviewed,

The Court recognized the importance of the [iberty to publicly discuss all matters of
public concern without previous restraint or fear of subsequent punishment. Wisconsin,
supra 15, citing to Bellort], 435 U, at 776. In reference to this liberty interest, the Court
staied ¥y yilzgiand of seview in such saseg, ®...must be objeclive, fivamigy en the
substance of tiee sommunicativn rathér than aronrphow; eonsidewsiinns of Sxemt snd
cfiimat.” Wissonsin, ssipra 16, (citation omitted).

The rational for this definitive standerd was effiectivaly stated by the Court; “Far from
serving the values the First Amendment is meant to protect, an intent-based test would
chill core political speech by opening the doar to a trial on every ad with the terms of
§203, on the theory that the speaker actually intended to affect an election, no matter how
compelling the indications that the ad concerned a pending legislative or policy issoe.”
Wisconsin, supra 14.

Tize pinin senctingg of siex tasst G the Ad ewieaces only one engivsion; the Ad was
produnns amt sived for the purpose of promoting the Event and to encourage people to
attend the Event or to make a financial donation to support Remember the Brave and
support the Gold Star legisiation project. Based upon the definitive tandard set out by
the Court, any attempts by the Commission in this matter tO attribute any other intent for
the production and airing of the Ad is misplaced and has no relevancy for determining if
the Ad is w Be comsidered an electioneering communication.

The question may arise in the mind of some as to why the Ad was aired in May in such
close proximity to the June 8, 2010 California primary election date. The answer is quite
simple; May 28® was Memorial Day, the date on which a wide array of veteran and
military issues is brought to the public’s attention. It is the single time of the year when
the country, as a whole, is poised and sensitive to listen to veteran related issucs and
canses. Respondestts ncities ot the date upon winch Memorial Day would be recogaized
nor wee they respmnsible for establishing the dalo of the Celtfornin Primary electioa. It
Wi eozomnon smse and marketing thut dutenminod the Hvent lnid to be ieid e or areund
the May 28* date. Cenresgndingly, the tinw durimg which the Al wamid be aired was
dicteien lay the date of the Bvest.
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Putting aside the commons sense rational for the time period during which the Ad was
aired, the Court also adfiress wiether it was appropriate t consider timing of when a
wmﬁcﬁn@aﬁhmdeﬁﬁuﬁﬁuhmﬁuﬁmwh
fuwedornl ogquivatent of mspress advoosey. Onse aguin, thie Cowst addessawd e imsoe in
Wisomnsin but disscesst it s miiiete to comiter.

mweueinrmiumhmdmﬂleﬁnﬁnginnwahmmpelﬁngh
justify finding functional equivalent of exgeess advocacy then are the facts in this matter.
Yet the Court in Wisconsin dismissed even the consideration of the timing issue. In
Wisconsin the ads were aired near the election pot near the date of the actual Senate votes
on judicial nominees. whicH is when one would suspect the ads % be most effective. In
additlon, S ads were not run after e sleclion which i when the Semate vote was to
ocowr. In this ey, the Ad was aired in close preutimity t #e Bvam ind was not aived
after the dme of tiie Event, wp w tis dath of the Beimamp ciotion, even tinagh &t sould
:nﬂyhved«.whmkb“duﬂhsﬁﬂnﬁngwfnmhm-n

As 1p this timing issue, the Court stated that to raise the issue to evidence the subjective
intent of the sponsors of the ad, it is irrelevant (as noted above) and for purposes of citing
to it indicate the ad constitutes the equivalent of express advacacy, it fell short. The
Coutt noted that if airing the ad close to the time of an election, “...were enough to prove
that en ad is the functional equivalent of express advocaey, Hen BORA would be
constitutionstl in all of tis sppliatdons. This Comrt scimimtiosly suischai this osmuntion in
WRITL 1.” Wisconsin, sspra 19.

The stated purpose in the FECA for the Commission’s finding of “reason to believe” is to
authorize the commencosnent of an investiggnion fsto the facw surrounding the
allegations of the complaint ar theen whisk natwrally arise fiom that eomplaint. Such
documents. 2 US.C. 437g(a)(2).

In dealing with this type of issue, however, the Wisconsin Court has stated rather clearly
that the determination of whether the communication conatitutes the equivalent of
express advocacy is to be determined by the plain reading of the actual text of the
communication and not by exigent circumstances and or collateral facts in an attempt to
evidence an attempt to influence an election by the use of the issue commumication.

“Givan the pteviesd we haie sifntiad for dvenminiag wiiber sn o is fie “Saetiom]
equivalent” of expacss advocary, contextadl factors of the sest ievolesd by sppewmts
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should seldom play a significant role in the inquiry. Courts need not ignore basic
background information Hhsl nssy be necessary to put an ad in sentet...Jut the nwed to
consitier such Umfugronend sisduld mel beopane an oxne foe discower or 8 beomder ingquicy
of thm sort v snse just noted sises Fisst shnmonfament concomms.” Wissssait, sypra 20.

All of the facts which are necessary to determine if the Ad measures up to an
electioneering communigation are contained in this response brief; further discovery is
not required in order to establish the text of the Ad and its linkage to the Event. Anything
beyond those facts would delve into the areas which the Court has held to be irrelevant to
the determination of whether it is the functicmal equivalent of express advecacy.

The puspeso for malifig this peit to e Commission is & preotical one; the Essevery
process is an expensive and time consuming one for both the government and for
Reppondans. At the endl of tha day, the: Conmsission will swt sscertein any additionsd
facts which weuld be relswent to tie nerren desision which it is squastod tn make; daca
the Ad, on its foce, constitute the functional equivalent of express advecacy? Those
necessary facts are included in this response brief and Raspondents respectfully request
that in order to avoid unnecessary cast and time of discovery, it not be ordered for this
matter.

Il CONCLUSION

The fiacts in this matter, without question, fail to support any proposition that the Ad
constituted empress advocapy or the functional equivalent of express advocacy. The facts
in Wisconsin offered a far more compelling base upon which to make a reasonable
argument that the ads at issue were an electioneering commmication. However, the
Court in that matter set out definitive standards that were nint met by the facts in that case
and by those same set of standards, it is without doubt those standards are not met in this
matter.

For timse rexpons, Mipordestis renpestfuliy regeast the Goammissiex melm a iinding of
no resson o Selieste and eiose this mstthr.




